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IN THE 


United States Circuit Court of Appeals 


FOR THE NINTE CIRCUIT 


NORTHERN PACIFIC RAILWAY COMPANY, 
a corporation, 
Appellant and Cross-A ppellee, 


(UR 


TWOHY BROTHERS COMPANY, 
a corporation, 
Appellee and Cross-Appellant. 


Twohy Brothers Company (hereinafter called 
“plaintiff” ) is appealing from a final judgment 
awarding to it what it deems an inadequate recovery 
m an action against Northern Pacific Railway Com- 
pany (hereinafter called “defendant”). The litigation 
arises out of a railroad construction contract. 


Plaintiff is a corporation organized under the laws 
of Oregon (R. 6). Defendant is a corporation organ- 
ized under the laws of Wisconsin and more than 
$3,000.00, exclusive of interest and costs is involved, 
(R. 6). Jurisdiction in the federal court is based on 
diversity of citizenship (Judicial Code, See. 24, U.S. 
C.A. Title 28, Sec. 41). The case is not of a nature 
permitting appeal directly to the Supreme Court (Ju- 
dicial Code, Sec. 128, U.S.C.A. Title 28, See. 225). 

Testimony was taken before an auditor. Thereafter 
the case was tried to the court upon the record made 
before the auditor, a jury being waived in writing 
Orv ee 13 ) . 


STATEMENT 


On September 18, 1925, defendant sent to various 
contractors, including plaintiff, an invitation to bid on 
construction of a logging railroad from Orofino to 
Headquarters, both points in the State of Idaho. Oro- 
fino is a station on a Northern Pacifie branch line. 
Headquarters is a point in the mountains 41 miles dis- 
tant from Orofino. The letter inviting bids stated the 
purpose of the road to be to penetrate the timber hold- 
ings of the Clearwater Timber Company ; that the tim- 
ber company was planning a large mill at Lewiston, 
which would be finished early in 1927, and that speed 
in construction was essential—rails to be laid so as to 
move logs by June 1, 1927, and the job finished by Sep- 
tember 1, 1927 (R. 280). It further advised that de- 
fendant was forwarding a profile and detailed de- 
scription of the proposed line made by Engineer 
Chamberlin; also blank forms for bids on a unit basis. 
This data, duly received by plaintiff, exhibited a sur- 
vey up the canyon of Orofino Creek, with all details of 
a final survey, showing the number and location of 
changes in the creek channel, the number of bridges 
to be constructed, amount of material to be moved, 
etc. (R. 286). Contractor was requested to bid on con- 
ducting all commercial hauling over the road while 
under construction and until the completed road was 
accepted by the operating department of defendant 
(R. 306). 

Plaintiff's bid was accepted October 15, 1925 (R. 
298), but the contract was not executed until Novem- 
ber 18, 1925 (A. 277). The contract does not indicate 
the course of the road nor character or amount of 
work (R. 52), authough it requires the contractor to 
investigate the proposed line before bidding (R. 71). 
Essential information appears only on the data sub- 
mitted with the invitation to bid. 
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The aggregate bid prices were computed by defend- 
ant upon the quantities and work shown on the profile 
submitted with the invitation to bid, called the Cham- 
berlin profile (R. 289). Before executing the formal 
contract, construction was begun on the Chamberlin 
profile by plaintiff and defendant’s engineers, under 
instructions from defendant (R. 289, 298). After a few 
months defendant began making changes in the work 
as outlined on the Chamberlin profile, changes that 
progressively increased the yardage to be moved, 
eliminated bridges, and greatly increased the number 
and difficulty of changes in the channel of Orofino 
Creek (R. 301-303). This slowed up progress of the 
work and threw a considerable portion of the grading 
into the second winter (R. 303-304). The contractor’s 
plans, based on data furnished with the invitation to 
bid, called for completion of grading before the second 
winter, and the work would have been performed ac- 
eordingly but for the changes above alluded to (R. 
303). By October 1, 1926, plaintiff had moved 1,300,- 
000 cubic yards of material (R. 305-304). This was in 
excess of the total estimate on which plaintiff bid. 

The canyon of Orofino Creek is very rugged and 
steep (R. 302). In it was the most difficult work. En- 
trance to it with heavy machinery was controlled by 
the lower or first section of the work out of Orofino 
(R. 300). Plaintiff sublet the work, the subcontracts 
being approved by defendant (R. 303). The first 15 
miles out of Orofino was let to one subcontractor. 
Changes on this sector gradually increased the amount 
of work until it had almost doubled and its completion 
was delayed many months (R. 300-301). This held up 
work in the canyon of Orofino Creek until it had to be 
performed under conditions of almost indescribable 
difficulty (R. 304-305). Completion of the entire job 
was delayed from September 1, 1927, to the end of the 
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year (R. 305, 311). Whereas the amount of yardage 
represented on the Chamberlin profile was 1,078,000 
cubie vards (R. 288), the final estimate showed 2,057,- 
575 cubie yards (R. 289). 

Prior to June, 1927, the Clearwater Timber Com- 
pany cut many million feet of logs and banked them 
along the railroad. To avoid serious damage these 
jogs had to be moved to the millsite before the follow- 
ing winter. Some of them were moved by plaintiff 
under the provisions of the contract requiring plain- 
tiff to conduct all commercial business (R. 309). The 
contract price was $1.00 per car mile (R. 307-308) and 
the job of moving all the logs banked would be quite 
profitable to plaintiff and correspondingly expensive 
to defendant. In the latter part of June, 1927, defend- 
ant, through its chief engineer, advised plaintiff that 
defendant was going to take the log haul—conduet it 
with defendant’s own trains and crews. When plain- 
tiff protested defendant served a notice upon plaintiff 
to stop work on that portion of the road ready to move 
logs (Orofino to Jaype), although that portion of the 
road was not. finished (R. 305). Defendant completed 
the finishing work on the portion indicated (R. 311) 
and conducted the log haul (R. 309). A like notice 
was served and like action taken as to an additional 
portion of the unfinished road when ready for log 
haul (R. 306). 

In each notice to stop work there was specific order 
to continue the contract as to the remainder of the 
road (R. 306). The first of these notices was served 
in July, 1927, prior to the contract finishing date (Sep- 
tember 1, 1927). The second notice was served in Oc- 
tober, 1927, after the contract finishing date, and di- 
rected work to continue under the contract. 

The construction contract required plaintiff to haul 
to the various bridge sites the materials for construct- 
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ing bridges, culverts, ete (R. 524). These consisted of 
corrugated pipe, metal fastenings, timbers for string- 
ers, decking, etc. Bid forms designated certain of the 
hauling as “team haul” and called for separate prices 
for the various materials. When bids were under con- 
sideration the words “team haul” were stricken out by 
defendant and “hauling” inserted in lieu thereof, with 
consent of plaintiff. The contract as executed carried 
out the change and named prices for “hauling” the 
several materials. Defendant refused to pay these 
stipulated prices for hauling bridge materials. Plain- 
tiff was paid only the commercial haul prices for this 
work (R. 325). 

The contract provides that when it shall have been 
performed the chief engineer shall so certify and give 
a final estimate and statement of the balance unpaid 
“and the company within thirty days thereafter will 
pay the full balance” (R. 71). 


The contract further provides that “in case of a total 
suspension of all work for over ninety days, without 
any fault or procurement of the contractor * * * 
the chief engineer shall make a final estimate and the 
amount so estimated shall be paid to the contractor” 
On. 70). 

After the peacemeal taking of the road while under 
construction, noted above, defendant on October 25, 
1927, took the entire road from plaintiff (R. 167). The 
completed road was turned over to defendant’s operat- 
ine department December 31, 1927 (R. 168). 


The complaint contains in one statement four causes 
of action: 

(1) For extra cost to the contractor caused by the 
conduct of defendant in changing and increasing the 
character and amount of work from that submitted in 
the invitation to bid (R. 5-17). 


(2) For the value of the commercial or log haul 
wrongfully taken from plaintiff by defendant (R. 
17-21). 

(3) I°or the unpaid balance due for hauling bridge 
materials at the prices stipulated in the contract (R. 
21-23). 

(4) For a balance due on book accounting (R. 23). 

The last item (4) was disposed of by stipulation 
and is not involved in the appeal of either party (R. 
da )ie 

Plaintiff relies upon Assignments of Error I (R. 
o/o), LL (R. 377), ITT (R. 383) and IV (R. 384). 


CONTENTIONS OF PLAINTIFF 


(1) The court ruled that evidence of the data sub- 
mitted with the invitation to bid would be received 
only to show the general location of the road but 
would be rejected as a representation of the amount or 
character of work (R. 291). It is the position of plain- 
tiff that this evidence was admissible without restric- 
tion; that the contract is ambiguous in that it fails to 
indicate what course the proposed road would pursue 
—up what mountain canyon it would go—the size of 
the job or character of work, all of which was essen- 
tial to a bidder; that the representations of these mat- 
ters submitted with the invitation to bid became a part 
of the contract, were submited for that purpose and 
are essential to an intelligent consideration of the 
contract. 


(2) With respect of the commercial or log haul this 
appeal presents a question of pleading. The court 
found plaintiff was entitled to the contract price for 
the log haul, less the fair cost of conducting it, but 
thought the issue of the right to these profits beyond 
the stipulated finishing date (September 1, 1927), was 
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not presented by the pleadings (R. 321). As we 
read the court’s opinion he thought the claim of exten- 
sion of time to complete the contract must be pleaded 
in the reply (R. 339). It is plaintiffs position that 
the claim of extension of time is properly looked for 
in the complaint—that a plaintiff claiming beyond the 
stipulated finishing date must state in the complaint 
the basis for such claim, and that such issue is pre- 
sented in the complaint in this cause. 

Plaintiff is of the opinion that the trial court in- 
tended to and did put the record in such condition that 
this court can make the proper award on this cause of 
action. The trial court found that plaintiff was di- 
rected to continue the contract after the finishing date, 
and found the amount of recovery that should be 
awarded if plaintiff was entitled to the log haul after 
September 1, 1927 (Finding XV, R. 164; Finding 
Se Viti, R. 169). 

(3) In awarding recovery on the cause of action for 
an_unpaid portion of the contract price for hauling 
bridge materials the court refused to allow interest 
from the due date fixed by contract (R. 324). The ac- 
tion was for money due in a stipulated amount at a 
fixed time. The defendant raised an unwarranted 
controversy over construction of the contract, and 
denial of interest permits defendant to profit by its 
own wrong. 

It is the position of plaintiff that it was entitled to 
interest as of right from the due date; that denial of 
interest for the use of this money denies just compen- 
sation which can not be defeated by an unwarranted 
controversy over construction of the contract. 

(4) In awarding plaintiff what it believes an insuf- 
ficient recovery on the commercial or log haul, the 
court denied interest on the recovery (R. 523). It is 
the position of plaintiff that where a contract provides 
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that defendant shall adjust all matters and pay all 
moneys due at a definite time after performance, and 
where the rate of pay for hauling logs and the amount 
of logs hauled are definitely known to defendant, the 
claim for refusing permission to perform is liquidated 
within the intendment of interest laws and will draw 
interest from the due date; that this is not changed 
by the existence of an offset for the cost of the haul— 
the latter item will reduce the amount of principal but 
not defeat interest. 

(Complete Assignment of Error I is in Appendix, 
p. 43). 


ASSIGNMENT OF ERROR No. I (R. 373 
(Abridged ) 

Error is assigned in rejecting an invitation to bid 
with accompanying profiles and descriptions as repre- 
sentations of the amount and character of work em- 
braced in a unit price contract executed subsequent to 
bidding. Plaintiff contends that where a railroad con- 
struction contract specifies a unit price and requires 
bidders to inform themselves by inspection, but does 
not indicate the route to be followed, information fur- 
nished with the invitation to bid as to location, amount 
and character of work is material as to difficulties 
and size of job. Defendant, desiring to construct a 41- 
mile railroad through a rugged mountain range, on 
September 18, 1925, mailed an invitation to bid to 
plaintiff at Seattle, Washington, accompanied by pro- 
files showing 71 bridges over Orofino Creek and con- 
fluent creeks, and approximately 20 changes of the 
Orofino Creek channel. Profiles contained all infor- 
mation of a final location: Grade, curvature, amount 
and classes of material to be moved, and a detailed 
description of the line. A time limit was named for 
completion. Construction was begun a month before 
the formal contract (drawn by defendant) was signed. 
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The contract names the termini, but does not desig- 
nate the route of the proposed line and is on a unit 
basis. Plaintiff in bidding relied upon the said profile 
and data. Defendant in computing and comparing the 
several bids used the same data and furnished plain- 
tiff a large number of blue prints of said profile for 
use in letting subcontracts. Defendant approved the 
subcontracts. Defendant’s field engineer began cross- 
sectioning the line shown on that profile, and actual 
construction was begun by plaintiff under defendant’s 
direction on that profile. As the work progressed, 21 
bridges were eliminated by defendant, and 22 new 
changes of the channel of Orofino Creek were made, 
embankment in the old creek bed replacing bridges: 
the job shown on the Chamberlin profile was to move 
1,078,000 cubic vards of material, whereas in the ac- 
tual job 2,057,575 cubic vards were moved. The letter 
of invitation to bid above mentioned, the profile above 
mentioned, and the description of the proposed rail- 
road line were all objected to as being written before 
the formal contract. In putting in its defense, defend- 
ant covered the evidence objected to. The court limited 
said evidence to establishing the general course of the 
projected road to be through the canyon of Orofino 
Creek and rejected it for all other purposes. [xcep- 
tions were reserved and findings requested. 


ARGUMENT 


This assignment presents an exception materia! to 
both the first and second assignments. It weighs im- 
portantly in consideration of the claimed right to re- 
cover for the commercial or log haul after September 
1, 1927, the finishing date named in the contract. The 
rejection, as representations of the amount and char- 
acter of work, of the data upon which bids were sub- 
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mitted, caused the court to deny any recovery on the 
claim for added cost of construction caused by depar- 
tures from those representations. 

The record is clear that if the job had been in size 
and character approximately that set forth in the 
representations upon which plaintiff bid there would 
have been no heavy construction work in the second 
winter. 


As it developed, the heavy work in the fall of 1926 
and the succeeding winter broke the financial back of 
the contractor. True, persistent under-estimates of 
inonthly work (R. 229) and refusal of the chief engi- 
neer to pass on claims as presented (R. 242) added 
much to plaintiff’s hardships. Now, however, we are 
discussing only the admissibility of evidence of the job 
upon which plaintiff bid. The work was divided among 
subcontractors approved by defendant with a view to 
having all work finished by a stipulated time (R. 303). 
The first 15 miles out of Orofino, sublet to one sub- 
contractor, controlled entrance to Orofino canyon and 
extended some distance into that canyon (R. 300). So 
many changes in the work, as represented at bidding, 
were made in this first 15 miles, so much increase in 
vardage developed there, that the entire plan was dis- 
rupted and work delayed. 


After rejecting the representations on which plain- 
tiff was invited to bid, the court held that the contract, 
being on a unit basis, or so much per yard of rock re- 
moved, or foot of bridge timber placed, was to build a 
railroad from Orofino to Headquarters, regardless of 
the amount of work; that changes were immaterial be- 
cause there was nothing to change from; that because 
the contract was to build a railroad between termini 
plaintiff can not complain that the amount of work 
threw an important part of performance into the sec- 
ond winter under greater hardship and loss to the con- 
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tractor. True, the court admitted this evidence to de- 
termine the general course (the canyon to be pene- 
trated) of the road; but the very profile gave the exact 
location. It didn’t show the general but did show the 
exact course with grade and curvature and amount of 
material to be moved (R. 288-289). 

We believe the foregoing is a fair statement of the 
court’s reasoning and conclusion. It throws into sharp 
relief the importance of the rejected evidence. 

The contract is too ambiguous for such treatment 
of evidence. It does not specify the route the road is 
to follow (R. 52). It does provide that the contractor 
shall make his own investigation of terrain, classes of 
material, etc. (R. 71) before bidding, something the 
contractor could not do without knowing the approxi- 
mate location of the line. The contract does provide 
that preliminary estimates, classifications, ete., if 
shown on the profile, are approximate only, the com- 
pany reserving the right to increase or decrease them 
(R. 75) ; vet the only preliminary estimates were those 
on the Chamberlin profile furnished with the invita- 
tion to bid, and that was the only profile. The contract 
reserves in defendant the right to change the line and 
erade of the railroad, or the amount of work embraced, 
or the bridges, leaving to the chief engineer adjust- 
ment of compensation (R. 72). Without reference to 
the profile upon which bids were invited, there is no 
line, or grade, or bridges, or amount of work—there is 
nothing to change from. Clearly, defendant, who drew 
the contract (R.277), knew plaintiff had bid upon the 
work represented on the Chamberlin profile (R. 285). 
Just as clearly, plaintiff based its bid, its abilitv to 
undertake the job, upon that profile (R. 289). That 
profile was the information used by defendant in de- 
termining which bid seemed to be best—the price 
varied between bidders, and final results were deter- 
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mined by computing the bid on the amount of each 
classification indicated by that profile (R. 289). Con- 
struction on the ground began on that profile, both by 
the defendant’s field engineers and plaintiff’s subcon- 
tractors (R. 289). The size of the job throughout was 
estimated by that profile and the work divided among 
subcontractors according to amount and difficulties 
represented on that profile (R. 289). The time limit 
was such that careful division of work was of great 
importance. 

We believe there can not be a shadow of doubt that 
both parties intended the bid to be made and accepted 
on the data furnished with the invitation—that the 
data so furnished represented the size and difficulties 
of the job. 


Faber v. City of New York (1918), 222 N.Y. 255, 
118 N.E. 609, 610. 


If not so intended, why was such information sup- 
plied—information that embraced all requirements of 
a final location? If bidders were expected to make a 
blind bid for an wnknown yardage, with an unknown 
number of bridges or channel changes, why was any 
representation made as to these matters? 


Sartoris v, Utah Const. Co. (1927), 21 F. (2d) 1, 
2 (9th CCA). 


We attach importance to the fact that work was be- 
gun on the representations contained in this rejected 
evidence before the contract was executed. Defend- 
ant’s desire for speed looms large. It demanded that 
work begin immediately the bid was accepted (R. 280). 
Plaintiff complied, and worked for a month under 
defendant’s direction on the Chamberlin profile (R. 
298) before formal execution of the contract. The ef- 
fort of the court should be to determine the intent of 
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the parties to a contract from the terms of the con- 
tract, but where the contract is ambiguous, as this one 
clearly is, as to the amount and character of work, 
and the conduct of the parties explains the ambiguity 
and indicates the understanding, evidence of such con- 
duct is admissible. 
Baker County v. Huntington (1905), 46 Or. 275, 
MS: 79° Pace $7, 189. 
Corvallis € Alsea River R. Co. v. Portiand EF. & 
H. Ry. Co. (1917), 84 Or. 524, 534, 536; 163 
ae. 1173, 1177. 
Bernitt v. City of Marshfield (1918), 89 Or. 556, 
pO: 174 Pae. 11538, 1154-1155. 
Jaloff wv. United Auto Indemnity Exchange 
(1927), 120 Or. 381, 387; 250 Pac. 717, 720. 
Miller v. Robertson (1924), 266 U.S. 243; 69 L. 
ed. 265, 272. 
New York Alaska Gold Dredging Co. v. Walbridge 
(1935), 76 F. (2d) 655, 662 (9th CCA). 
Salt Lake City v. Smith (1900), 104 Fed. 457, 462 
(8th CCA). 
National Contracting Co. v. Hudson River Water 
Power Co. (1908) ,192 N.Y. 209; 84 N.E. 965, 967. 


Great Lakes & St. Lawrence Transp. Co. v. Seranton 
Coal Co. (1917), 239 Fed. 608, 607 (7th CCA). 
CCA). 


(Top page 607). 


“Words are only symbols, and at times, even in 
the most formal agreement, but elliptical expres- 
sions of the mutual understanding, the underlying 
mutual intent, sought by both parties to be clothed 
in the language used, must be ascertained; text, con- 
tent and extrinsic circumstances, including the prior 
negotiations and relations, may be considered to 
enable the court to view the matter from the stand- 
point of the parties at the time of making the con- 
tract.” 
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The contract specified the manner of performing 
and the price per unit to be paid for the work upon 
which plaintiff bid. The work for which plaintiff of- 
fered a bid price was that on the profile submitted 
with the invitation. By that profile changes should 
be measured. 


Spaulding v. Coeur @Alene Ry. & Nav. Co. (1897), 
» Idaho 528; 51 Pac. 408, 409, 411. 

Tribble v. Yakima Valley Transportation Co. 
(1918), 100 Wash. 589: 171 Pac. 544, 545, 546. 
Hayden v. Astoria (1915), 74 Or. 525, 527; 145 

Pac. 1072, 1074. 
Hayden v. City of Astoria (1917), 84 Or. 205, 212, 
164 Pac. 729, 732. 


The right to change the plans or amount of work is 
limited to incidental changes. When the change is ma- 
terial it constitutes a breach of contract. 


Montrose Contracting Co. v. County of Westches- 
ter (1936), 80 F. (2d) 841, 848 (2nd CCA), 

Wood v. City of Fort Wayne (1886), 119 U.S. Si 
321; 30 L. ed. 416, 419. 

Hayden v. Astoria (1915), 74 Or. 525, 527; 145 
Pac. 1072, 1074. 

Salt Lake City v. Snuith (1900), 104 Fed. 457, 465 
(8th CCA). 

Wolff v. McGavock (1871), 29 Wis. 290, 295. 


The decision of this court in 


Rajotte-Winters, Inc. v. Whitney Co. (1924), 2 F. 
(2d) 801. 


is not in point, is easily distinguishable on the facts, 
and deals with an entirely different question of law. 
The attempt there was to prove a secret or side under- 
standing with defendant’s engineer that the work 
could be done in a different manner than that ex- 
pressly stipulated in the formal contract (2 PF. (2d) 
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middle second column p. 802), which was complete 
and clear. Referring to the formal contract, this court 
said: 


“There was no subject on which it did not purport 
to speak.” 


In the case at bar the contract is ambiguous as to 
the amount, character and location of work. Compl- 
ance with its terms would be impossible without ref- 
erence to the preliminary data upon which bids were 
invited. That the case is so distinguishable is accentu- 
ated by this court’s approval in the Rajotte-Winters 
ease of Salt Lake City v. Smith (1900), 104 Fed. 457, 
in which such evidence as that here rejected by the 
trial court was held material and competent in deter- 
mining the intentions of the parties. 


With this evidence in as representations the case 
should be governed by the principles enunciated by 
this court in 


Sartoris v. Utah Const. Co, (1927), 21 F. (2d), 1, 
2 (9th CCA). 


In a decision from the Third Circuit many decisions 
of the Supreme Court are reviewed and the right of 
the contractor to rely upon representations upon which 
bids are invited is upheld. Requirements for inspec- 
tion can not relieve from the representations. 


Passaic Valley Sewerage Commissioners v. Hol- 
brook, Cabot & Rollins Corp. (1925), 6 F. (2d) 
721, 724 (38rd CCA) (certiorari denied 269 U.S. 
582; 70 L. ed. 423). 


(2) Defendant waived any objections to this testi- 
mony. After objecting to the letter of defendant’s chief 
engineer, with the accompanying profile, etc., when 
offered by plaintiff, the defendant in its own direct 
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case not only explained its version of the invitation to 
bid and accompanying data, but also added thereto 
supplementary data sent to bidders before bids were 
submitted (R. 285). 

The Oregon court is firmly committed to the propo- 
sition that if defendant in presenting its case enters 
upon the subject covered by the testimony objected to 
when offered by plaintiff, the objection is waived and 
the court will consider all of the testimony. 

Kitchin v. Oregon Nursery Co, (1913), 65 Or. 20, 
23; 130 Pac. 408, 409. 

Cole v. Johnson (1922), 103 Or. 319, 334; 205 Pae. 
282, 287. 

Warner v. Ellison and White (1929), 129 Or. 197, 
202; 276 Pac. 1108, 1110. 


Defendant argued to the trial court that this rule 
of evidence so firmly established in the practice in 
Oregon should not be applied because the auditor had 
no authority to pass upon objections. We submit that 
reference to an auditor to report the issues and facts 
to the court does not change the rules of evidence. We 
know of no holding that a reference prescribes differ- 
ent rules of evidence than would obtain in open court. 
Whether the evidence is offered before the auditor or 
in open court it was offered at the peril of waiving the 
objection to like evidence offered by plaintiff. Defend- 
ant certainly could not speculate upon the court’s rul- 
ing, then claim that it was relieved from the rules of 
evidence if the ruling was found to be adverse. If de- 
fendant did not desire to be charged with the waiver, 
it could have withheld its offer of evidence until time 
to try the case, and then could have offered the evi- 
dence. Instead, it stipulated for a trial to the court 
without a jury upon the evidence offered before the 
auditor. We submit that includes waiver, and all legal 
consequences of the evidence offered. 
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As to this Assignment of Error, it seems to plain- 
tiff that a most important consideration to any con- 
tractor invited to bid upon a job is the size and diffi- 
culties of the job. A very difficult job, small in size, 
could well be financed, but a job of greater proportions 
and like difficulty might be beyond the ability of a 
contractor. We can conceive of no reason why a rail- 
road company inviting bids would submit a represen- 
tation not only of the exact location of the proposed 
line, but also of the estimated amount of yardage, 
number of bridges, number of channel changes, ete., 
except to advise the contractor of the job he was asked 
to bid upon, and with the expectation that the contrac- 
tor would bid upon the data so submitted. When we 
find that the railroad company furnished no other 
profile of the work, nothing of the nature was attached 
to the contract, and work was started upon the profile 
submitted with the invitation to bid, we think the con- 
clusion is inescapable that the information accompany- 
ing the invitation to bid not only was a representation 
but also was a part of the contract itself. Under well 
established principles of law, increasing the size of a 
job almost 100 per cent, changing bridges to embank- 
ments, cutting streams through mountain points, and 
laying railroad bed in the old channel, all of which 
was not indicated when bids were invited, constitute a 
breach of contract that justifies additional compensa- 
tion. 

(Complete Assignment of Error IT is in the Apnen- 
dix, p. 46.) 


ASSIGNMENT OF ERROR No. I (R. 377) 
(Abridged) 


Error is assigned in ruling that extension of time to 
complete the construction contract bevond the named 
finishing date was not in issue, and limiting plaintiff’s 
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recovery for log haul to September 1, 1927. Plaintiff 
contends its complaint pleads (1) a waiver of the time 
limit, and (2) extension of time for completion. De- 
fendant invited plaintiff to bid on railroad construc- 
tion from Orofino to Headquarters, Idaho. The profile 
upon which plaintiff bid showed a line up the canyon 
of Orofino Creek with 71 bridges, 22 changes of the 
channel of Orofino Creek, and a total of 1,078,000 cubic 
vards of material to be moved in 41 miles of construc- 
tion. Rail was to be laid by June 1, 1927, to move logs 
for the Clearwater Timber Company, with September 
1, 1927, the finishing date. Subcontracts were sub- 
mitted to and approved by defendant’s chief engineer, 
providing for completion of grading at various dates 
ranging from July 15, 1926, for the first 15 miles out 
of Orofino, to October 1, 1926, for the upper end of 
the line. The canyon of Orofino Creek is very rough, 
and entrance controlled by the first 15 miles out of 
Orofino. Profile indicated 352,425 cubic yards of ma- 
terial in this first sector; final estimate was 635,842 
cubic vards. The increase developed gradually. June 
30, 1926, 355,000 cubic yards had been moved on the 
first sector. The overrun delaved other work. Many 
changes from profile representation were made by the 
engineer, including 22 new changes in the creek chan- 
nel, 21 bridges eliminated and embankment substi- 
tuted, work shifted from one side of the creek to the 
other, heavy rock work required where team work in- 
dicated, resulting in much difficult work and a vard- 
age increase from 1,078,000 cubic yards shown on pro- 
file to 2,057.575 cubic yards. Plaintiff had a feasible 
plan (approved by defendant) to complete and would 
have completed the work on time. In July, 1927, de- 
fendant stopped work where rails were laid but di- 
rected plaintiff to complete the contract on other por- 
tions. Like action was taken on an additional sector 
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October 7, 1927, after the contract completion date. 
The contract required plaintiff to conduct all commer- 
cial hauling during construction and until the road 
was turned over to the operating department. Defend- 
ant took the portions of the road on which rails were 
laid in order to get heavy log traffic and deprive 
plaintiff thereof. The entire road was taken October 
25, 1927. Portions thus taken piecemeal were com- 
pleted and logs handled by defendant’s construction 
department. Road was turned to defendant’s operat- 
ing department December 31, 1927. Appropriate and 
timely requests were made (and refused) for special 
findings that time for completion was extended. The 
court found “that plaintiff’s pleadings do not present 
the issue of defendant’s conduct extending the time to 
complete the contract beyond September 1, 1927,” and 
limited plaintiff’s recovery to the logs hauled up to 
September 1, 1927. (R. 321; Finding XVITIJ.) 


ARGUMENT 


This assignment presents a single question: Do 
plaintiff’s pleadings claim an extension of time to 
perform the contract involved either (1) by pleading 
waiver of time limit, or (2) by affirmatively pleading 
the extension? 


We think a brief reference to the complaint will in- 
dicate error of the trial court. We submit the com- 
plaint is the pleading in which the issue of extension 
of time should appear in the first instance. It is not 
a matter of defense. Plaintiff, suing for recovery be- 
yond the date of final completion fixed in the contract, 
should lay the basis therefor in the complaint, and if 
there pleaded the averments need not be repeated in 
subsequent pleadings. 


20 
The complaint (R. 5-24) contains apt averments: 


varagraph VI (Rh. 8) avers the furnishing by de- 
fendant of profile representing the amount and classi- 
fication of vardage; that plaintiff based its bid there- 
on; that the vardage defendant required plaintiff to 
move was just under 100 per cent in excess of the rep- 
resentation; and that the hard rock classification was 
increased very materially and the common earth de- 
creased materially. 


Paragraph VII-VIIT (R. 10-12) avers a change in 
bridge plans while work was in progress; a direction 
to build bridges from rail end, and a delay in that 
work by the heavy overrun of yardage in the lower 
portion of the road, compelling bridge construction in 
the winter. 


Paragraph TX (R. 13) avers that the profiles on 
which plaintiff bid called for 25 changes in the chan- 
nel of Orofino Creek involving the excavation of a 
comparatively small amount of material, the channel 
changes being light and shallow; that during progress 
of the work defendant added 38 new channel changes 
in narrow steep parts of the canyon, increasing the 
channel excavation requirements over 223 per cent; 
that much of this work was thrown into the winter 
months by delays caused by yardage overrun, and per- 
formance of the contract thereby delayed. 


Paragraph XJ (R. 15) avers that plaintiff was pre- 
pared to and would have completed the contract well 
within the time limit specified, but the increases in 
amount and change in character of work interfered 
with plaintiff’s plan of operation. 


Paragraph XX (R. 20) avers that because of the 
facts alleged earlier in the complaint “defendant per- 
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mitted plaintiff without objection to extend the time 
of completion of said railroad to January 1, 1928, at 
which time plaintiff had fully completed said railroad 
and the same was accepted by the defendant.” 


The reply further avers in Paragraph V (R. 149) 
that plaintiff would have completed the road on time 
but for the increase in amount and change in character 
of the work by defendant. 


We note that the averment of paragraph XX, supra, 
is not that defendant permitted some part of the work 
to continue, but is that defendant permitted plaintiff 
to “extend the time of completion of said railroad.” 
The contract was to build a railroad. We think the 
averment of extension of time is sufficient. 


It developed in proof not only that the averments of 
change and increase of work and consequent delay 
were true, but also that in taking from plaintiff por- 
tions of the uncompleted road to get the log haul de- 
fendant in writing directed plaintiff to continue the 
contract on the remainder of the road, one of the no- 
tices bearing date October 7, 192p, after the comple- 
tion date fixed by the contract (R. 306). 


No move was made by defendant to test the suffi- 
ciency of these averments of extension of time, nor to 
limit the reach of the averments in paragraph XX. 
Under these circumstances the complaint will be liber- 
ally construed and all intendments invoked in its be- 
half. 


Clarkson v. Wong (1935), 150 Or. 406, 410; 42 P. 
(2d) 763, 765. 


The contract to build the Orofino-Headquarters rail- 
road is not separable. A part thereof was the right 
and duty of the contractor to conduct all commercial 
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hauling until the completed road was accepted by the 
operating department of defendant (R. 123). We be- 
lieve it well established that delay caused by defend- 
ant does extend time of performance, and permitting a 
contractor to continue after the stipulated time is an 
extension of the time of completion. 


Marks v. Northern Pacific R. Co, (1896), 76 Fed. 
941, 945 (9th CCA). 

King Iron Bridge & Mfg. Co. v. St. Louis (1890), 
43 Fed. 768, 769 (C.C.Mo.). 

Coal & fron Ry. Co, v. Reherd (1913), 204 Fed. 
859, 880 (4th CCA). 

A. R. Young Const. Co. v. Road Improvement Dist. 
No. 2 (1924), 297 Fed. 127, 138 (8th CCA). 

Wortman v. Montana Cent. Ry. Co. (1899), 22 
Mont. 266; 56 Pac. 316, 324-325. 


The written notice without time limit given July 8, 
1927, to continue work under the contract, followed by 
a like notice October 7, 1927, after the stipulated fin- 
ishing date, were formal extensions of time. 


The Amoskeag Manufacturing Co, v. United 
States (1873), 17 Wall. 592; 21 L. ed. 715, 716. 


Where the sufficiency of a pleading is challenged 
for the first time after trial, the court will look at the 
entire record, including the evidence, in passing on the 
challenged pleading. Certainly plaintiff attempted to 
plead an extension of time to perform the contract. 
Thereafter the case was tried on the theory that the 
time was extended either to Octobr 25, 1927, when de- 
fendant took the entire road, or until December 31, 
1927, when the road was delivered to defendant’s op- 
erating department. Evidence of the log haul was com- 
piled by defendant at request of plaintiff. It was so 
compiled for two periods, July 16, 1927, to October 25, 
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1927, and July 16, 1927, to December 31, 1927. So try- 
ing the case will aid the pleading, if it needs aider, 
which we deny. 
Romnk v. North Pasfice Libr. Co: (1921), 99 Or. 58, 
71-72; 190 Pac. 331, 334-335. 
State ex rel Carson v. Koszer (1922), 105 Or. 509, 
p20; 210 Pace, 172, 175. 
Boyle v. Coast Improvement Co. (1915), 27 Cal. 
App. f14; Tol Pac. %, 27. 
Lamb v. Ulrich (1923), 94 Okla. 240; 221 Pac. 741, 
743. 
Sherwood v. City of Stoux Falls (1898), 10 S. 
Dak. 405; 73 N.W. 913, 914. 

Even though the complaint should be held defective 
as a pleading of extension of time, and the court 
should decline to give weight to trial of the case with- 
out challenging the pleading, yet the complaint pleads 
waiver by defendant of the time limit for completion. 
It sets up the facts that constitute waiver, and that is 
all that is necessary. 

Jaloffv. United Auto Indemnity Exchange (1927), 
a Or. 187, 1955 2538 Pac. 883, 886. 

Watson v. Pacific Mutual Life Ins. Co. (1933), 
fee Or. 43.415 521.P. (dy 201202. 


We submit that plaintiff’s pleadings do present the 
issue of extension of time, and that it was error to 
rule otherwise. 

We believe the findings are sufficient to permit this 
court to enter judgment for the increased amount that 
should be awarded for the log haul, at least up to the 
time the entire road was taken from plaintiff October 
25, 1927. We think plaintiff was entitled to conduct 
the log haul until the road was turned over to the op- 
erating department of the defendant as provided by 
the contract. However, the finding of the court (Find- 
ing XV, R. 164) is that the plaintiff had the right to 
conduct the log hau] while the line was under construc- 
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tion; that on October 7, 1927, in making another piece- 
meal taking of a portion of the road, there was a direc- 
tion from defendant to plaintiff to continue on the 
contract (R. 166), and that the entire road was taken 
October 25, 1927 (R. 167) ; that no portion of the road 
had been completed when taken; that plaintiff was 
progressing satisfactorily with its contract and the 
road was taken for the purpose of gaining the log haul 
for defendant and depriving plaintiff thereof. The 
court further finds (Finding XVII, R. 169) the 
amount of damage sustained by plaintiff because of 
this taking, if plaintiff’s pleadings are sufficient to 
present the issue, to-wit, the contract price for the 
amount of logs hauled to October 25, 1927, $304,301.08, 
and the fair cost of conducting this transportation by 
plaintiff would have been $72,209.95, leaving a net sum 
due plaintiff on this item, up to October 25, 1927, of 
$232,091.13, for which judgment should have been 
passed instead of $125,000, as found by the court. 

In view of the specific direction to continue work 
after the stipulated finishing date, which direction the 
court finds was given by defendant to plaintiff, we 
think all findings are made that are necessary to en- 
able this court to enter the judgment that should be 
entered, and that on this department of the case this 
court is fully authorized and empowered to direct the 
judgement that should be entered without sending it 
back for re-trial. 

Massachuetts Bonding & Ins. Co. v. Santee (1933), 
62 F. (2d) 724 (9th CCA). 

Howbert v. Penrose (1980), 38 F. (2d) 577 (10th 
CCA). 

City of Fort Scott v. Hickman (1884), 112 USS. 
150; 28 L. ed. 636, 641. 

United States v. Stark (1929), 32 F. (2d) 453 
(6th CCA). 
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To avoid repeating argument, and because it seems 

to be the more logical method of presenting the next 

two assignments, we argue Assignment of Error No. 

IV in advance of argument on Assignment of Error 
No. III. 


ASSIGNMENT OF ERROR No. IV (R. 384) 


This specification assigns error in refusing to allow 
interest from the date specified in the contract when 
all moneys should be due and payable to the contrac- 
tor, the interest being claimed with respect of under- 
payments for hauling bridge materials, for which work 
a specific price is named in the contract. Defendant 
wrongfully construed the contract as calling for a 
price less than specified. No question of the amount 
of such hauling is involved. Plaintiff contends (1) 
that this cause of action is a simple claim for money 
not paid when due by the contract, and (2) if con- 
strued as an action for breach of contract it neverthe- 
less would be for breach of contract to pay money on 
a specified date; that on either construction interest 
should be awarded from the due date under both the 
state statute and the federal rule. The contract fixes 
unit prices for all work, among them being: 

Hauling piles furnished by the company, per 


timea! TOOt MUe..... 2... 0.00. e ee eevee es § .02 
Hauling timber furnished by the company, 

Pious feet bm, nue. ..........98 85 
Hauling metal fastenings, per tone mile..... 65 


The court properly found that plaintiff hauled 
piles furnished by the company, for which, at the stipu- 
lated rate, $5,353.78 should have been paid, of which 
only $660.49 had been paid; timber furnished by the 
company, for which, at the stipulated rate, $47,253.99 
should have been paid, of which only $20,410.52 had 
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been paid; and metal fastenings, for which, at the 
stipulated rate, $2,563.31 should have been paid, of 
which only $1,313.62 had been paid; and gave judg- 
ment accordingly, but refused to allow interest prior 
to judgment. The contract provides that when it shall 
have been performed the chief engineer shall so certify 
in writing and give a final estimate and statement of 
the balance unpaid, “and the company within thirty 
days thereafter will pav the full balance.” The con- 
tract further provides that “in case of a total suspen- 
sion of all work for over ninety days, without any 
fault or procurement of the contractor * * * the 
chief engineer shall make a final estimate and the 
amount so estimated shall be paid to the contractor.” 
Defendant through its construction department took 
the entire road from plaintiff October 25, 1927. The 
road was not accepted and turned over to the operat- 
ing department of defendant until December 31, 1927. 
Timely and appropriate requests were made for inter- 
est on the award. 


ARGUMENT 


Assignments IIT and ITV both deal with the action 
of the court in declining to allow interest upon the 
recovery which was awarded on the cause of action 
for the contract price which would have accrued to 
plaintiff for hauling logs (commercial haul) and for 
refusing to pay plaintiff the contract price for hauling 
bridge materials (material haul). We will discuss 
the material haul first. 

The court rested its denial of interest on the sole 
proposition that interest may not be allowed if the 
action is for “breach of contract.” Apparently no dis- 
tinction was made between breach of contract to pay 
money definite in amount and with a definite due date, 
and breach where the amount is not ascertained or 
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ascertainable. We submit that it is unsafe to rely 
upon such generalities in determining whether interest 
recovery should be awarded. 

The complaint in one statement pleads four causes 
of action, (1) for money due for work different than 
contemplated by the parties, (2) for money due for the 
log (commercial) haul, the exact amount of which was 
known to defendant, but of which defendant had 
wrongfully deprived plaintiff, (3) for money due for 
hauling bridge materials at the price specified in the 
contract, defendant having wrongfully paid at a lower 
price, and (4) for a balance due on book accounting. 

The joinder of these several causes of action in one 
statement was not attacked by defendant. This waives 
the objection. 

State v. Montag Co. (1930), 1382 Or. 587, 593; 286 
Pace. 395, 997. 


1 Bancroft’s Code Pleading, Sec. 116, p. 224. 
Phillips on Code Pleading, Sec. 287, p. 270. 


The statement of several causes of action together 
will not permit one to dominate the others or to clas- 
sify the several causes, but each will be treated as 
though separately stated. 

Metcalf Co. v. Gilbert (1911), 19 Wyo. 331; 116 
Pac. 1017, 1021. 

Smith v. Jones (1902), 16 S. Dak. 3387; 92 N.W. 
1084, 1085. 

Beers v. Kuehn (1893), 84 Wis. 33; 54 N.W. 109. 


Metcalf Co. v. Gilbert (1911), 19 Wyo. 331; 116 Pace. 
1017 (bottom first column, p. 1021) : 

“The form of the petition not having been prop- 
erly challenged, it is to be construed the same as 
though there were separate statements of two causes 
of action, one upon an express contract for the 
agreed price, and one upon implied contract for the 
reasonable value of the services rendered.” 
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Treating the two haul claims separately, it readily 
appears that the claim for underpayment for hauling 
bridge materials (R. 21; Complaint pars. X-XII- 
AXVIT) is a simple complaint for money past 
due,—breach of contract to pay money at a fixed time 
and in a certain amount. The amount of material 
hauled by plaintiff under the contract was not in is- 
sue,—was always known to defendant. The rate of 
pay was defimitely fixed in the contract (R. 59). De- 
fendant refused to pay the contract rate. Under the 
contract, payments should have been made monthly 
(R. 67), but in any event within thirty days after the 
road was completed (R. 71). With that record, that 
promise to pay at a definite time, is plaintiff entitled 
to interest on the amount due from the due date? Can 
plaintiff be deprived of this, without which it will not 
have been compensated, upon any such general propo- 
sition ag that interest will not be allowed if the action 
is for breach of contract? 


Oregon Code Annotated 1950, Section 57-1201, pro- 
vides (setting forth the Oregon Statute as amended 
in 1917): 

“The rate of interest in this state shall be six per 
centum per annum and no more, and shall be pay- 
able in the following cases, to-wit: 

“1, On all moneys after the same becomes due; 
provided, that open accounts shall bear interest 
from the date of the last item thereof.” 


* *K * 


Prior to the amendment of this section in 1917, de- 
cisions of the Oregon court were not uniform. In Sar- 
gent v. American Bank and Trust Co. (1916), 80 Or. 
16; 154 Pac. 759; 156 Pac. 481, the presence of a semii- 
colon was held to prohibit interest on moneys due until 
the claim was in Judgment. 
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In 1917 this section was amended to provide for in- 
terest on moneys after the same became due. There- 
after interest has been awarded on recoveries from 
the time money became due before judgment, and 
earlier decisions were expressly thrown into the dis- 
card. 

City of Portland v. State Bank of Portland (1923), 
107 Or. 267, 278; 214 Pac. 818, 816. 

As amended, the Oregon statute has received the 
same construction this court gives to a similar act of 
Congress governing interest in Alaska. In 


New York Alaska Gold Dredging Co. v. Walbridge 
(1930), 38 F. (2d) 199, 204 (9th CCA) 


this court allowed interest in a case involving a claim 
for money due under a service contract as to the terms 
and interpretation of which the parties were in dis- 
agreement. The issue was about the same as in the 
case at bar. 

Such has been the ruling of the Oregon Supreme 
Court in cases since the amendment of 1917. 


Watson v. Pacific Mutual Life Ins. Co. (1938), 144 Or. 

413, 420; 21 P. (2d) 201, 202. 

Defendant refused to pay full disability benefits 
provided in an insurance policy, presenting an issue of 
fact as to the extent of disability. Until this issue was 
determined, the amount was uncertain. It was a 
breach of contract to pay money. Interest was allowed 
on the recovery when the amount that should have 
been paid had been ascertained. (144 Or. middle p. 
420. ) 

“As to the allowance of interest upon the unpaid 
benefits from the date they were due, section 57- 
1201, Oregon Code, 1930, provides that interest shall 
be payable on all monevs after the same becomes 
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due. The finding of the jury determined that the 
installments were due and hence interest accrued 
thereupon.” 


Hall ¢. Welson (1928), 123 Or. 198; 261 Pae. 422. 


The facts in this case are stated in 108 Or. 621; 216 
Pae. 751. Thill performed personal services for Wilson 
as a loan broker. The amount of commissions was for 
computation. Applying the amended Oregon interest 
statute, the court said: 

(125 Or. bottom p. 199). 


“The pay for said services was due when the 
services were rendered. Money bears interest in this 
state from the time it is due.” 


Even where the amount is in controversy, if the con- 
tract requires payment at a stated time, interest will 
be allowed from due date on the sum the court or jury 
finds should have been paid. 


North Pacific Const. Co. v. Wallowa County (1926), 
119 Or. 565, 572; 249 Pac. 1100, 1102-1103. 


This case involved a road construction contract 
which contained the usual provision making final 
estimate and decision of the chief engineer binding 
and conclusive. The final estimate was assailed by the 
contractor. The contract required the amount earned 
to be paid within 35 days after final estimate. The 
court found the contractor had been underpaid up- 
wards of $20,000, that the proper amount should have 
been paid on the due date, and awarded interest. (119 
Or. top p. 572.) 


“As we have determined the proper amount to 
have been awarded to the plaintiff at that time was 
$21,718.52; it became the duty of the defendant to 
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pay that amount to the plaintiff within thirty-five 
days thereafter, or on August 10, 1921. Under the 
provisions of Section 7988, Oregon Laws, interest at 
the rate of 6 per centium per annum ‘shall be payable 
in the following cases, to-wit: 


oN, On all trolleys after the same became due ; 
provided, that open accounts shall bear interest 
from the date of the last item thereof.’ 


“The plaintiff is entitled to interest on the bal- 
ance found due as stated from that date.” 


Clearly, under the decisions of the Oregon Supreme 
Court rendered since the amendment of 1917, and 
under the decisions of this court construing a similar 
interest statute for Alaska, the right of recovery of 
interest is not governed by the form of action. If the 
money fell due before suit just compensation requires 
that interest be awarded for use of the money from the 
due date. The right to interest is not defeated by a 
denial of the claim even if made in good faith. 


Gellert v. Bank of California (1923), 107 Or. 162, 178; 
214 Pac. 377, 383. 


This was an action to recover money represented by 
drafts purchased from the bank with intent to make a 
eift thereof to certain persons in New York. The pur- 
chaser died without having made the gift. Her execu- 
tor sued the issuing bank for the amount represented 
by the drafts. The Oregon court held (107 Or. 175- 
176) that the bank could offset against recovery the 
expense it had been to in transmitting the funds to its 
New York correspondent and obtaining return there- 
of, thus ruling that an offset will not prevent allow- 
ance of interest on the net amount due because inter- 
est was allowed on the amount found to be due from 


on 


demand. The court further rejected the claim that a 
good faith defense will defeat the interest award. (107 
Or. middle p. 178). 


“The contention is that when the right to recover 
money is in good faith denied, interest will not be 
allowed on the demand prior to liquidation by judg- 
ment. The following precedents are relied upon to 
support this contention: Baker County v. Hunting- 
ton, 48 Or. 593, 603 (87 Pac. 1036; 89 Pac. 144) ; 
Holtz v. Olds, 84 Or. 567, 581 (164 Pac. 583) ; City 
of Seaside v. Oregon S. & C. Co., 87 Or. 624, 634 (171 
Pac. 396). Each of the precedents relied upon by the 
appellant was based upon the statute as it existed 
prior to the enactment of Chapter 358, Laws of 1917, 
amending Section 6028, L.0.L. The amount for 
which the plaintiff sued was a definite and certain 
sum. The plaintiff was entitled to recover either 
the whole amount of each draft or nothing. The 
amount became due before judgment. By the plain 
terms of Section 7988, Or. L., as it now reads after 
amendment, interest ‘shall be payable * * * on 
all moneys after the same become due.’ Interest was 
properly included in the judgment.” 


In its most recent decision on the subject the Oregon 
court allows interest on a judgment for conversion and 
on an accounting, overruling earlier decisions on that 
subject. 

Abrams v. Rashliaht (July 7, 1987), Or. Adv. 
Sheets, Vol. 24, No. 22. 

Under the law of the forum, interest should have 
been allowed on the award under this item of the com- 
plaint. It was not a matter of discretion. Substantial 
justice required the allowance. 


Miller v. Robertson (1924), 266 U.S. 245; 69 ZL. 
ed. 265, 272. 
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Chanslor-Canfield Midway Oil Co. v. United 
States (1920), 266 Fed. 145, 15 (9th GCA). 
Montana Mining Co. v. St. Louis Min. & Mill. Co. 

(1910), 183 Fed. 51, 70 (9th GCA). 

Prior to the amendment of the Oregon statute in 
1917 there were a number of decisions ruling that in- 
terest could not be allowed in actions for breach of 
contract; there were decisions ruling that interest 
could not be allowed on a claim for conversion; and 
there were decisions ruling that interest could not be 
allowed if there was a good faith denial of the claim. 
We think, however, under the Oregon cases decided 
since the statutory amendment of 1917 interest should 
be allowed on claims for breach of contract such as 
here presented, where the contract fixes a specific 
price and due date. If there be doubt as to this conten- 
tion, if the position of the Oregon Supreme Court may 
be said to be in a state of flux or uncertainty, the fed- 
eral court will follow its own rule, which allows in- 
terest where required to do substantial justice. 


Concordia Ins. Co. v. School District (1931), 282 
U.S. 545; 75 L. ed. 528, 543. 


If we eliminate cases in which there is no definite 
amount fixed in the contract, ascertained or ascertain- 
able, and no definite due date, we think there can be 
no question but that the Oregon court has construed 
its amended statute to conform to the general rule that 
interest should be allowed in cases where the amount 
is ascertainable by computation and the due date is 
fixed. 


ASSIGNMENT OF ERROR No. IIT (R. 385) 


This specification assigns error in refusing to allow 
interest on the award against defendant for wrong- 
fully taking from plaintiff the commercial or log haul 
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during construction. Plaintiff contends that where a 
construction contract requires defendant to submit a 
final estimate on completion and pay the full balance 
due within thirty days thereafter, this fixes the date 
from which interest will accrue on money wrongfully 
withheld; that a wrongful taking of commercial haul 
from the contractor under misconstruction of the con- 
tract can not relieve defendant of the duty to rightly 
construe and pay under the contract; that where the 
amount of this commercial haul is known to defendant 
and the total is merely a matter of computation, the 
full amount thereof is due at the time named in the 
contract and interest will accrue thereon from the due 
date under both the state statute and the federal rule, 
whether treated as interest or damages for delay, sub- 
ject to the right in defendant to have the principal 
amount reduced as of the due date by the amount it 
would have cost plaintiff to conduct the log haul. The 
contract provides that when it shall have been per- 
formed, the chief engineer shall so certify in writing 
and give a final estimate and statement of the balance 
unpaid, “and the company within thirty days there- 
after will pay the full balance.” The contract further 
provides that “in case of a total suspension of all work 
for over ninety days, without any fault or procurement 
of the contractor * * * the chief engineer shall 
make a final estimate and the amount so estimated 
shall be paid to the contractor.” Defendant, through 
its construction department, took the entire road from 
plaintiff on October 25, 1927. The road was not ac- 
cepted and turned over to the operating department of 
defendant until December 31, 1927. Plaintiff made 
timely and appropriate request that interest be al- 
lowed on the award for the log haul dating from Feb- 
ruary 1, 1928. This was refused, and the court refused 
to allow interest on the award prior to judgment. 
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ARGUMENT 


Plaintiff was entitled to conduct the log haul as a 
part of the commercial business included in its contract 
(R. 168; Finding XV). With advices in the invitation 
to bid that the road was to be in shape to move logs 
for a period of three months before the completion 
date of the contract, and that the Clearwater Timber 
Company would have logs to move, this item would 
form an important consideration to a contractor pre- 
paring his bid. It did in this case, and a price of $1.00 
per car mile was stipulated. After plaintiff had hauled 
the first carloads of these logs defendant wrongfully 
took from plaintiff the portion of the road upon which 
rail had been laid in order that defendant might con- 
duct the log haul, and deprived plaintiff of the profits 
thereof. The amount of commercial business thus 
wrongfully conducted by defendant was known and 
not questioned at trial. The rate of pay therefor was 
definite. The amount due monthly depended only on 
computation. Under the contract all was due in any 
event February 1, 1928. Had plaintiff been permitted 
to conduct this haul the cost thereof would have been 
a part of the current expense under the contract. Can 
the right of defendant to have this cost deducted from 
the agreed rate of compensation defeat plaintiffs right 
to interest from due date on the aggregate compensa- 
tion it lost? We think such an offset or counter-claim 
merely reduces the amount but does not change the 
right. 


We will not again cite cases heretofore cited (this 
brief, p. 28-33) to the point that interest accrues on 
money due whatever the form of action. We think the 
claim for profits on the commercial haul was a liqui- 
dated claim within the rule respecting interest. The 
two tests are stated to be (1) is the exact amount as- 
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certained or ascertainable by computation? and (2) 
can the time from which interest is to run be ascer- 
tained? (7 Sedgwick on Damages (9th ed.), Sec. 300, 
pst, ) 

As to (1) the amount of compensation is definitely 
fixed in the contract and defendant had in its posses- 
sion a record of the definite quantities of logs hauled. 
As to (2) the contract definitely fixes the time when 
payment should have been made. 


1 Sedgwick on Damages (9th ed.), Sec. 314a, p. 622. 


“Where by the contract it was the defendant’s 
duty at a certain time to liquidate the debt, and he 


fails to do so, interest can without doubt be recov- 


ered on the balance found due from that time.” 


1 Sedgwick on Damages (9th ed.), Sec. 314b, p. 624. 
“If one claim is liquidated in amount, interest will 


run on that claim though the counter-claim is un- 


liquidated.” 


At Section 308a, page 597, the same author says that 
for work and labor at an agreed price payable at a 
fixed time, interest will be added. Sedgwick in his text 
is but announcing the general rule on the subject. 

8 R.C.L., p. 534. 

lif Cale 317, 

Miller v. Robertson (1924), 266 U.S. 248; 69 L. ed. 
265, 272. 

Van Rensselaer v. Jewett (1849), 2 N.Y. 155. 


Van Rensselaer v. Jewett (1849), 2 N.Y. 155. 

This is a leading case. It holds that in an action 
for breach of contract interest will be allowed from 
due date if the amount can be ascertained by compu- 
tation even though values of goods that fluctuate in 
value must be determined by a jury. It involved a 


at 
contract to pay rental in commodities and services. 
Interest was allowed. After reviewing earlier cases, 
the court said: 
(2 N.Y. p. 140). 

“The principle to be extracted from these deci- 
sions mav be stated as follows: Whenever a debtor 
is in default for not paving money, delivering prop- 
erty, or rendering services in pursuance of his con- 
tract, justice requires that he should indemnify the 
creditor for the wrong which has been done him; and 
a just indemnity, though it may sometimes be more, 
can never be less than the specified amount of 
money, or the value of the property or services at 
the time they should have been paid or rendered, 
with interest from the time of the default until the 
obligation is discharged. And if the creditor is 
obliged to resort to the courts for redress, he ought, 
in all such cases, to recover interest, in addition to 
the debt, by way of damages. It is true that on an 
agreement like the one under consideration, the 
amount of the debt can only be ascertained by an 
inquiry concerning the value of the property and 
services. But the value can be ascertained, and when 
that has been done, the creditor, as a question of 
principle, is just as plainly entitled to interest after 
the default, as he would be if the hke sum had been 
pavable in money.” 


© &C.L. p. 534: 

“For the reason that claims founded on breach of 
contract are more readily ascertainable in their 
amount, or capable of being liquidated by computa- 
tion, than are those arising out of torts, the rule is 
that interest as damages is generally allowed in 
actions for breach of contract, provided, of course, 
the claim has other essential elements of certainty, 
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as, for example, that it is payable on a certain day 
and there is a default in payment or performance, 
or that the lability is fixed by a demand.” 


Allowance of interest as damages for breach of con- 
tract in order to award full compensation, was recog- 
nized as proper in Oregon at an early date. 


Livesley v. Johnston (1906), 48 Or. 40, 54; 84 Pac. 
1044, 1049. 


Too much emphasis in some of the early decisions 
has been placed on the term “liqudated.” More recent 
decisions of courts generally approach the rule of the 
federal courts to allow interest when substantial jus- 
tice requires it. 


Faber v. City of New York (1918), 222 N.Y. 255; 118 
N.E 609, 610: 


(118 N.E. bottom second column p. 610.) 


“The question of the allowance of interest on un- 
liquidated damages has been a difficult one. The 
rule on this subject has been in evolution. Today, 
however, it may be said that if a claim for damages 
represents a pecuniary loss, which may be ascer- 
tained with reasonable certainty as of a fixed day, 
then interest is allowed from that day. The test is 
not whether the demand is liquidated. Was the 
plaintiff entitled to a certain sum? Should the de- 
fendant have paid it? Could the latter have deter- 
mined what was due, either by computations alone 
or by computation in connection with established 
market values, or other generally recognized stand- 
ards?” 


As noted in this brief (p. 31-32) the Oregon Court in 
Gellert v. Bank of California ruled that the fact that 
defendant may have an offset or counter-claim of ex- 
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pense incurred will not prevent the allowance of inter- 
est on the net amount that should have been paid. This 
is the general rule. 
me Ciel, 210. 
New York Alaska Gold Dredging Co. v. Walbridge 
(1935), 76 F. (2€) 655, 657, 659 (9th CCA). 


It is stated in the American Law Institute Restate- 
ment of the Law of Contracts, as follows: 


“Where the defendant commits a breach of a con- 
tract to pay a definite sum of money, or to render a 
performance the value of which in money is stated 
in the contract or is ascertainable by mathematical 
ealculation from a standard fixed in the contract or 
from established market prices of the subject mat- 
ter, interest is allowed on the amount of the debt or 
money value from the time performance was. due, 
after making all the deductions to which the defend- 
ant may be entitled.” Sec. 357. 


Under this section the author of the Restatement 
gives many illustrations apphcable to the situation in 
the case at bar, particularly note (h). 


Failure to pay based on misconstruction of contract 
will carry interest. 


Hind v. Uchida Tradina Go, (1922). 55 Cal. Avp. 
260; 2083 Pac. 1028, 1029 (rehearing denied bv 
Sup. Ct.). 


Defendant had the opportunity to save interest by 
tender, saving to plaintiff the right to sue for any 
amount in excess of the tender. Instead of doing this, 
the defendant denied all liability and retained use of 
the money. Defendant can not complain in good con- 
science if it is required to pay the rent. 
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Prager v. New Jersey Fidelity & Plate Glass Ins. Co. 
(1927), 245 N.Y. 1; 156 N.E, 76, 77. 


(156 N.E. bottom second column p. 77.) 


“The defendant could have limited its liability for 
interest by a common-law tender, or by a payment 
on account without prejudice to the plaintiff’s right 
to recover the excess. If it chose to keep the money, 
it should pay for what it kept. * * * More and more 
the courts are coming over to the view that, in ac- 
tions on implied contracts to recover for services or 
property, interest is a concomitant very nearly 
automatic, and this though the value has been hon- 
estly disputed. Interest is now held to be an incident 
to ‘just compensation,’ where property has been 
taken in the exercise of the power of the govern- 
ment.” 


Even under statutes providing for summary judg- 
ment in claims on “liquidated demands” interest will 
be allowed on the contract price where the contractor 
is not permitted to perform or where reasonable value 
is to be ascertained. 


Weisberg v. Art Work Shon (1929), 235 N.Y.S. 8; 
226 App. Div. 532 (affirmed 252 N.Y. 572; 170 
N.E. 147). 

Grossman v. Brick (1927), 5 N.J. Misc. Rep. 1016; 
139 Atl. 490. 

Henry W. Cooke Co. v. Sheldon (1933), 53° R.1. 
101; 164 Atl. 327. 


The amount of the claim for this commercial haul 
was known to defendant at all times. The contract pro- 
vided a specific compensation per car mile. The rec- 
ord of car miles and amount of commercial freight was 
kept by the defendant. From its records, the evidence 
on this subject was obtained. The total claim was 
merely a matter of computation. The final and ulti- 
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mate due date is fixed in the contract as 30 days after 
the work is completed. The work was completed and 
the road delivered to the operating department of the 


. defendant December 31, 1927. While this money 


should have been included in the monthly estimates 
and probably would have been included and payments 
made monthly if plaintiff had not been deprived of 
the haul, the latest date at which full compensation 
was due was February 1, 1928. Had plaintiff been per- 
mitted to perform its contract in this respect, the cost 
would have been met by plaintiff as the contract was 
performed, and the only figure that would concern the 
defendant would have been the contract rate for haul- 
ing. Defendant alone created the situation that exists. 
Tt can not, through its own wrong, keep the use of 
money due plaintiff and refuse interest thereon. Its 
only right is to have the amount due reduced by the 
determined cost of the haul. Having denied the claim 
intoto, and retained use of the money, defendant 
should pay the rent. 


CONCLUSION 


Plaintiff cross-appellant submits that the court 
erred : 

(1) In limiting evidence of preliminary negotia- 
tions so as to exclude such evidence as representations 
of the amount and character of the work upon which 
plaintiff bid. 


(2) In ruling that plaintiffs pleadings do not ten- 
der an issue as to the right to recover for the log haul 
beyond September 1, 1927 (in respect of this item 
plaintiff submits that the court’s findings are such as 
to permit this court to enter a proper judgment). 


(3) In denying interest on the award for the ma- 
terial haul from the final due date fixed in the con- 
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tract, and that this court should award interest on the 
aggregate sums making up the material haul claim 
($32,786.45) at the rate of six per cent per annum 
from February 1, 1928. 


(4) In denying interest on the commercial haul 
claim; that the award on this cause of action should 
be increased to at least $232,091.13, and interest should 
be awarded on this amount from February 1, 1928. 


Respectfully submitted, 


DrLancry C. SMITH, 
W. Lair THOMPSON, 
McCamMant, THompson, Kine & Woop, 
Attorneys for Twohy Brothers Company, 
Appellee and Cross-Appellant. 
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APPENDIX 
ASSIGNMENT OF ERROR No. I 


This specification assigns error in rejecting an invi- 
tation to bid with accompanying profiles and descrip- 


tions as representations of the amount and character 


of work embraced in a unit price contract executed 
subsequent to bidding. Plaintiff contends that where 
the contract specifies a price per unit, or yard, of 
work, for a proposed railroad through the mountains, 
and requires bidders to inform themselves by inspec- 
tion, but does not indicate the route to be followed, 
information furnished with the invitation to bid as to 
location, amount and character of work is material 
and constitutes a representation upon which bidders 
must rely as to difficulties and size of job, and in de- 
termining whether bidder can undertake it. The only 
profile or description of work was that accompanying 
the invitation to bid. In the year 1925 Northern Pa- 
cific Railway Company undertook the construction of 
a branch line of railroad into the timber of the Clear- 
water Timber Company, the road to extend from Oro- 
fino on the main line of the railroad company to Head- 
quarters, a distance of 41 miles, through a rough, 
rugged mountain range. 


Defendant let bids on a survey up the canyon of Oro- 
fino Creek made for the timber company by one Cham- 
berlin, admittedly a competent locating engineer. On 
September 18, 1925, an invitation to bid was mailed 
by defendant in St. Paul, Minnesota, to plaintiff at 
Seattle, Washington, accompanied by profiles of the 
Chamberlin survey, showing 71 bridges over Orofino 
Creek and confluent creeks, and approximately 20 
changes of the Orofino Creek channel. The profile 
contained all of the information of a final location, 
showing grade, curvature, and amount and classes of 
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material to be moved; also with the invitation went a 
detailed description of the line shown on the profiles. 
Blank forms for filling in the bidder’s price for all 
work ona unit basis accompanied the invitation, which 
advised bidders that there was a time limit for the 
work as the road was required to be ready to move logs 
for the Clearwater Timber Company by June 1, 1927. 
Plaintiff’s bid was accepted and construction of the 
railroad was begun a month before the formal contract 
was signed. The contract, which was drawn by defend- 
ant, names the termini but does not designate the route 
of the proposed line, and Is on a unit basis. 


Plaintiff, in determining whether to bid, and in pre- 
paring and submitting its bid, relied upon the Cham- 
berlin profile and data submitted by defendant. De- 
fendant in computing the totals of the several bids for 
comparison used the amounts of the several classes of 
material shown on the Chamberlin profile, and fur- 
nished plaintiff a large number of blue prints of said 
profile for use in letting subcontracts and dividing the 
work between subcontractors. The chief engineer of 
defendant approved the subcontracts. The field engi- 


neer had only the Chamberlin profile when he arrived 
at the work, began cross-sectioning the line shown on 
that profile, and actual construction was begun by 
plaintiff under defendant’s direction on that profile. 


As the work progressed, 21 bridges were eliminated 
by defendant, and 22 new changes of the channel of 
Orofino Creek were made, embankment in the old 
creek bed replacing bridges; the job shown on the 
Chamberlin profile was to move 1,078,000 cubic yards 
of material, whereas in the actual job 2,057,575 cubte 


yards were moved. 
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When plaintiff offered the letter of invitation to bid 
above mentioned, defendant offered the following ob- 
jection thereto: 


“The defendant objects to the admission of the 
proposed document. It appears to be a letter from 
the chief engineer of the defendant railway company 
to Twohy Brothers dated September 18, 1925, ap- 
proximately a month before the execution of the 
eontract. This is immaterial and not competent in 
support of any issue in this case.” 


When plaintiff offered the Chamberlin profile above 
mentioned, defendant offered the same objection which 
it had offered to the letter of invitation above men- 
tioned. 


When plaintiff offered the description of the pro- 
posed railroad line furnished by defendant to bidders, 
defendant objected thereto for the same reason stated 
in objecting to the above mentioned letter of invitation 


to bid, and the additional reason that: 


“It is an attempt to vary the terms of the written 
contract thereafter made.” 


In putting in its own case in defense, defendant 
called as a witness its chief engineer, who testified 
without objection that the defendant took bids on the 
Chamberlin profile, that defendant sent out the invi- 
tation to bid which had been offered in evidence by 
plaintiff, and thereafter, and before bids were sub- 
mitted, defendant sent to plaintiff supplemental let- 
ters and information modifying some of the informa- 
tion which accompanied the invitation letter. 

The court qualifiedly sustained the objections to 
plaintiff's offers of the letter of invitation, the Cham- 
berlin profile and the description of the proposed line; 
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that is, the offers were rejected as representations of 
the line or grade of the railroad, or the amount or 
character of the work to be performed under the con- 
tract; the court limited said evidence to establishing 
the general course of the projected road to be through 
the canyon of Orofino Creek and rejected it for all 
other purposes. 


Exception to the rejection and limitation of said evi- 
dence was taken as follows: 


“Plaintiff excepts to the rejection of the evidence 
of the so-called Chamberlin survey and estimates as 
representations of the amount and character of 
work to be done by contractor.” 


Appropriate and timely requests were made by 
plaintiff for special findings with respect of these 
original representations. 


ASSIGNMENT OF ERROR No. II 


This specification assigns error in construing plain- 
tiff’s pleadings as not presenting the issue of exten- 
sion of time to complete the construction contract be- 
vond the finishing date named therein (September 1, 
1927), and therefore limiting plaintiff’s recovery for 
wrongful deprivation of log haul to logs hauled prior 
to that date. Plaintiff contends that its complaint 
avers all facts necessary to plead (1) a waiver of the 
time limit, and (2) affirmatively pleads an extension 
of time for completion (Complaint, pars. VI, VIT- 
Vi, tx, Xi, AX; reply par. V). 


In September, 1925, defendant mailed to plaintiff 
and other contractors an invitation to bid on construc- 
tion of a branch line of railroad from Orofino to Head- 
quarters in the state of Idaho. The road was to tra- 
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verse a rough mountain range. With the invitation 
went a profile of final location of the line up the can- 


yon of Orofino Creek, a detailed description of the 


line, and blank forms to be filled in with prices for 


each unit of work. The information thus submitted 
‘showed 71 bridges, 22 changes of the channel of Oro- 


fino Creek, and a total of 1,078,000 cubic vards of ma- 
terial to be moved in 41 miles of construction. It 


}warned against cutting into the points of land at 


stream curvature to avoid bridge construction, as that 
would produce immense yardage in the steep canyon 


sides. Plaintiff based its bid on this information; de- 


fendant used this information in computing the sev- 
eral bids; the field engineer, and plaintiff, whose bid 
was accepted, began work on the profile submitted 
with the invitation. 

The invitation to bid required rail to be laid by 


June 1, 1927, to move logs for the Clearwater Timber 


Company; the contract fixed the same date, with Sep- 
tember 1, 1927, the date for completing the finishing 
work on the road. The contract was signed by plain- 
tif November 18, 1925. 

As required by the contract, the subcontracts were 
submitted to and approved by defendant’s chief engi- 


heer, and the entire work was divided between various 
subcontractors. The subcontracts provided for com- 


pletion of grading at various dates ranging from July 
15, 1926, for the first 15 miles out of Orofino, to Octo- 
ber 1, 1926, for the upper end of the line at Head- 
quarters. 


The canyon of Orofino Creek is very rough, and the 
first 15 miles out of Orofino was important because 
it would be the means of transporting materials to the 
canyon. The data accompanying the invitation to bid 
indicated that 352,425 cubic yards of material would 
have to be moved in this first sector; final estimate 
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was 635,842 cubic yards. Karly in the work the engi- 
neer knew the yardage would overrun materially, but 
did not give definite advice thereof to plaintiff. In- 
stead, the increase was permitted to develop gradu- 
ally. By June 30, 1926, 355,000 cubic yards of material 
had been moved on the first sector. The work then 
continued on this part of the road until the year end, 
delaying other work. 


Many changes were made by the engineer from that 
indicated on the profile on which bids were based. A 
tunnel was changed to open cut; 22 new and additional 
changes in the creek channel were made; 21 bridges 
eliminated and embankment substituted therefor; 
work was shifted from one side of the creek to the 
other; heavy rock work was required where team work 
was indicated; and a wide grade surface was devel- 
oped in places by shifting the center line, at one point 
the width exceeding 100 feet. At some of the steep 
canyon banks a shift of ine as much as one foot could 
increase the yardage one thousand per cent. Some of 
the shifts cut into the canyon bank as much as 55 feet. 
Whereas the profile submitted with the invitation to 
bid indicated a job of moving 1,078,000 cubic yards of 
material, the plaintiff was required to move 2,057,575 
cubic yards. 


Plaintiff had a feasible plan to complete, and would 
have completed, the work on time, which was sub- 
mitted to and approved by defendant before work be- 
ean. It was based on the work indicated on the profile 
submitted with the invitation to bid, and contemplated 
that all grading would be completed by October 1, 
1926, most of it during the summer of 1926. By Octo- 
ber 1, 1926, plaintiff had moved 1,300,000 cubic yards 
of material. Much of the balance of the total vardage 
had to be moved in the winter of 1926-1927 under very 
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difficult weather conditions. New channel changes ot 
difficult nature contributed largely to the delay. Some 
of them were on the first 15 miles, and with the large 
increase im yardage on that sector delayed the entire 
‘work. At request of defendant, plaintiff began work 
immediately on acceptance of its bid October 15, 1925, 
and had been pursuing the work on the profile sub- 
mitted with the invitation for a month before the for- 
mal contract was presented and signed. 

Defendant directed construction of a number of 
bridges from rail end. This could not be done until 
/the lower end of the road was completed. Under di- 
rection of defendant mud blocks were set in the bed 
of Orofino Creek during the summer of 1926; there- 
after the work of erecting bents was necessarily per- 
formed in the winter of 1926-1927 under conditions of 
| almost indescribable difficulty. 

Plaintiff's performance of the contract was delayed 
in the beginning by failure of the defendant to have 
trackage facilities at Orofino, and to have camps for 
its resident engineers. All were constructed by plain- 
tiff; also defendant had not acquired rights of way, 
and plaintiff had to shift work from place to place dur- 
ing early construction. 

In July, 1927, defendant ordered work to stop on 
the lower portion of the road (which defendant took 
over and completed, wrongfully, we think) but di- 
rected plaintiff to “proceed with the completion of the 
contract work north of Jaype siding.” A like notice to 
stop work on an additional sector above Jaype was 
_ given October 7, 1927, and again plaintiff was directed 
to continue the contract work on the remainder of the 
line. The contract required plaintiff to conduct all 
commercial hauling during construction and until the 
| road was turned over to the operating department of 
the defendant. The Clearwater Timber Company had 
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eut and banked along the right of way upwards of 


20,000,000 f.b.m. of logs prior to July, 1927, which had | 


to be moved before another winter to avoid heavy 
damage. At the contract price of $1.00 per car mile 
for moving these logs, they were an important commer- 


cial haul item, and plaintiff prepared to haul them | 


and did haul some of them before July 16, 1927. On 
that date defendant took that portion of the road on 
which rails were laid, extending from Orofino to Jaype 
(but on which finishing work was not completed) in 
order to get this traffic and deprive plaintiff of the 
profits thereof. With the same motive, additional por- 
tions of the road were taken October 12, 1927, and the 


entire road was taken October 25, 1927. The portions © 


of the road thus taken piecemeal were operated and 


the logs handled by the construction department of — 
defendant. No portion of the road was turned over to ~ 
the operating department of defendant until Decem- — 


ber 31,1927, 


Appropriate and timely requests were made by — 


plaintiff for special findings that performance of the 
contract was delayed by defendant and the time for 
completion extended accordingly. These requests were 
refused. The court properly found plaintiff was en- 
titled to conduct the log haul, that the taking by de- 
fendant was wrongful, and that plaintiff was entitled 
to recover the profits of which it was thereby deprived, 
but the court further found “that plaintiff’s pleadings 
do not present the issue of defendant’s conduct extend- 
ing the time to complete the contract beyond Septem- 
ber 1, 1927,” and limited plaintiff’s recovery to the 
logs hauled up to September 1, 1927, denying recovery 
for the period between September 1, 1927, and October 
25, 1927, and for the period between October 25, 1927, 
and December 31, 1927. 


